Maine — Introduction

This information is intended to familiarize women with employment discrimination law
in Maine, so that they may assess the strengths of any claims they may have, and
understand their rights so that they may informatively talk to their employers. Generally,
the Maine Human Rights Act (MHRA) makes it illegal to treat women differently then
men in employment, except when based on a “bona fide occupational qualification” (the
relevant sections will explain what this means). While the focus here is on sex, it should
be noted that the MHRA also makes it illegal to discriminate based on race or color,
sexual orientation, physical or mental disability, religion, age, or ancestry or national
origin. Women should read the Filing Procedures section to understand the process
involved in bringing a claim and what remedies they should expect.

Anyone seriously considering taking legal action should consult an attorney. Women
should also be aware that those who take their cases to court are not often successful, and
large awards are rare. Women may be more successful pursuing alternative dispute
resolution methods such as those offered by the Maine Human Rights Commission
(MHRC), where all claims must begin.



Maine — What Does the Law Say?
Where is the law regarding sex discrimination in employment in Maine found?

Sex discrimination in Maine is governed by the Maine Human Rights Act (MHRA), 5
M.R.S.A § 4572.

To whom does the MHRA apply?

The MHRA applies to all employers, as well as labor organizations and employment
agencies. Unlike some states, there is no minimum number of employees an employer
must have. However, non-profit religious and non-profit fraternal organizations are
exempted from this statute for the purposes of sex discrimination.’

An “employee” is defined as any individual employed by an employer, unless they are
employed by their parent, spouse, or child.’

What does the MHRA make illegal?

Generally, the MHRA makes it illegal to treat women differently than men in
employment, except when based on a “bona fide occupational qualification.” This is
explained in further detail in the sections under “What kind of discrimination does the
law cover?” There are several different forms of employment discrimination. See “What
kind of discrimination does the law cover?” for more information.

Is there a benefit in pursuing a claim under Maine law as opposed to federal law?
Yes. Federal law only applies to employers with 15 or more employees, where Maine law
has no minimum requirement. Many women choose to pursue their claims under both
federal and state law.

Is it ever okay to treat women differently?

Yes, when based on a “bona fide occupational qualification.” This is explained in further
detail in the sections under “What kind of discrimination does the law cover?”

Who enforces the law?

The Maine Human Rights Commission (MHRC) is responsible for resolving disputes and
enforcing the provisions of the MHRA. For a further explanation of what the MHRC
does, see the “Filing Procedures” section.

Does it matter when the discrimination occurred? What can I get if I win?

Yes. For purposes of filing a claim, determining when the discrimination occurred is



important. For more information about filing and remedies, please see the “How do I file
a claim?” section.



Maine — Unequal Pay
It Happened to Me: A Real Story

Shellee worked as a bus driver for a number of years beginning in 1996. Among other
duties, she performed basic maintenance work, such as washing, fueling, and repairing
buses. In 2001, the company hired a male employee who took over a large portion of
these duties, although Shellee continued to do them also. The new male employee was
paid $8 an hour, while Shellee was paid only $7 an hour for the exact same work. When
Shellee brought suit, her employer claimed that the difference was the result of a mistake
by an office worker. Shellee was able to show that the office worker had no ability to set
the rate of pay, and it was actually the employer that did so. She met her burden of proof.

Dykstra v. First Student, Inc., 324 F.Supp.2d 54, (D. Me 2004).

How do I prove that I am being paid less because I am a woman?
To make out an unequal pay claim you must show:

1. You are a member of a protected class;

2. You performed your job in keeping with your employer’s expectations; and,

3. You were paid less than members outside your protected class who held the same
position.”

If you can show direct evidence of discrimination, the above requirements are
automatically met. Direct evidence is evidence showing a discriminatory motive, and not
just evidence that infers a discriminatory motive.

How do I show that I am a member of the protected class?

This element is easily satisfied. In Maine, women are a protected class under the Maine
Human Rights Act (MHRA).’

How do I show that I performed my job in keeping with my employer’s
expectations?

If there are indications of positive performance, such as promotions, or positive
evaluations, then courts have generally held this is enough to establish that you
performed in keeping with your employer’s expectations.”

How do I show I was paid less than members outside of my protected class who held
the same position?

You need to show that a male whose job is comparable to yours is paid more. You do not
have to show that the job is exactly the same, however.’ In a case involving prison guards



working at two separate prisons, the court held that the job duties in the prison that
employed mostly women were substantially similar to the prison that employed mostly
men. The court upheld a finding of sex based wage discrimination.® Similarly, a court
found that a woman met this element when she proved she was paid a dollar an hour less
then a man for the same exact work.’

I can meet the initial requirements. Now what?

Your employer now has an opportunity to offer a legitimate, non-discriminatory reason
for paying you less than a man. For instance, if your employer can show that they have a
merit or seniority system in place, then these are legitimate non-discriminatory reasons to
account for the pay difference.

If your employer offers a legitimate, nondiscriminatory reason for the differences in pay,
you have the opportunity to prove that the reason they offer was pretext. Pretext is a false
reason given to cover the real, discriminatory reason for the adverse action.'” As an
example of this, an employer claimed that the pay discrepancy was a clerical error. The
court found sufficient evidence to support this reason, but the plaintiff was able to prove
that the person the employer claimed made the clerical error actually had no ability to do
s0, and that the employer actually set the rate of pay.''



Maine — Sexual Harassment
It Happened to Me: A Real Story

Eileen worked as a forklift operator in L.L. Bean’s warehouse. She moved pallets of
merchandise around the warehouse for packing and shifting with a 22,000-pound forklift.
One of Eileen’s fellow employees behaved in a peculiar manner towards her. He grabbed
her foot and massaged it against her will at an L.L. Bean pool party. He followed her
around at work even when they were scheduled to work at a different warehouse. He
blocked her path physically so that she had to squeeze past and gave her gifts designed to
show her that he was watching her. He danced in the warehouse near her, waited in the
dark for her to come upon him, followed her home, and even broke into her house.

Eileen told her supervisors about her co-worker’s behavior, but they failed to take any
effective action against him. Eventually, after nearly two years of this behavior, Eileen
was given permanent court protection against this co-worker, and L.L. Bean fired him.
Eileen was able to prove that her co-worker’s behavior and L.L. Bean’s lack of action
against him, despite her frequent complaints about him, was sexual harassment that
amounted to a hostile work environment. Eileen was awarded $215,000 in compensatory
damages.

Crowley v. L.L. Bean, 303 F.3d 387, 393-93 (1* Cir. 2002).
I feel like I have been sexually harassed. How do I prove it?

Under Maine law (which closely follows federal law) there are two ways to prove sexual
harassment, which are called "quid pro quo" and "hostile work environment." In essence,
quid pro quo means you were forced to submit to conditions that are sexual in nature as a
condition of employment (such as being asked to wear revealing clothing). Hostile work
environment means that you were being harassed in a way that altered the conditions of
employment.

How do I prove sexual harassment under a hostile work environment theory?
To prove sexual harassment on a hostile work environment claim, you must prove:

You are a member of a protected class;

You were subjected to unwelcome sexual harassment;

The harassment was based upon sex;

The harassment was sufficiently severe or pervasive so as to alter the conditions of

plaintiff's employment and create an abusive work environment;

5. The sexually objectionable conduct was both objectively and subjectively
offensive; and

6. There is some basis for holding the employer liable.."
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What is Quid Pro Quo Sexual Harassment?

Quid pro quo is a Latin phrase that means: “one thing in return for another.” Quid pro
quo sexual harassment is a sexual advance made by a supervisor towards a subordinate,
which is accompanied by the threat that if she refuses, she will suffer a job detriment.

How do I prove Quid Pro Quo Sexual Harassment?
To successfully prove a quid pro quo claim of sexual harassment, you must show:

1. You were subject to unwelcome sexual advances by a supervisor; and
2. Your reaction to these advances affected tangible aspects, whether beneficial of
detrimental, of your compensation, terms, conditions, or privileges of
employment.'?

How do I show that I am a member of the protected class?

This element is easily satisfied. In Maine, women are a protected class under the Maine
Human Rights Act (MHRA)."*

What is unwelcome sexual harassment?

Unwelcome sexual harassment consists of behavior like sexual advances, requests for
sexual favors, and verbal or physical conduct of a sexual nature."’

What is a hostile work environment?

A hostile work environment exists when the discriminatory conduct is sufficiently severe
or pervasive “to alter the conditions of employment.”'®In other words, the harassment
must unreasonably interfere with your work performance.'’

How do I prove that the harassment was based on my sex?

You need to prove that if you were not a woman, you would not have been subjected to
the offensive actions. In one case, the court decided that because the vulgar and offensive
language complained of was used by both women and men, and would have been used
whether or not the plaintiff was there, the language was not based on plaintiff’s sex.'®

How do I prove that the unwelcome advance was a condition for receiving a tangible
job benefit?

You can satisfy this element by showing that your refusal of sexual advances would
result in you being fired, demoted, or not promoted." In one instance, a female employee
was explicitly told by her supervisor to give in to a customer’s sexual demands, and the
court found that this constituted quid pro quo sexual harassment.*



What is a tangible job detriment?

A tangible job detriment is denial of a raise or a promotion, or something along these
lines.”'

How do I show that the discriminatory conduct was sufficiently severe or pervasive
to create a hostile work environment?

Whether the discriminatory conduct is sufficiently severe or pervasive to create a hostile
work environment will be determined by looking at all the circumstances.*” For instance,
the court will consider the frequency of the alleged discriminatory conduct as well as its
severity. It will also look at whether the conduct was merely verbally offensive or if it
was physically threatening or humiliating.”

In one case, the courts found a hostile work environment based primarily on verbally
offensive conduct, 24 while in another case, the plaintiff was able to establish a hostile
work environment when her co-worker grabbed her, gave her unwanted gifts, and even
followed her home. *°

Is a single act of harassment ever sufficient to prove a hostile work environment?

Yes, although it is unusual for a single incident to create a sufficiently hostile work
environment. A hostile work environment is usually created by a series of separate acts
performed over time. However, the court looks at whether the alleged discriminatory
conduct is severe or pervasive.”® One incident, when it is severe enough, can be sufficient
to create a hostile work environment for purposes of filing a claim for sexual
harassment.”’

What does it mean that the sexually objectionable conduct was both objectively and
subjectively offensive, and how do I prove it?

The "subjectively offensive" requirement means that you felt that the harassment you
experienced was hostile or abusive. This is fairly easy to prove because it is largely based
on your own personal feelings, and your own testimony will be evidence of this.

The "objectively offensive" requirement means that reasonable people would find the
sexual harassment you suffered to be hostile or abusive. This means that if you are
particularly sensitive, you do not necessarily have a case because you still must prove to
the court that reasonable people would find it hostile or abusive. There is no bright line
rule in determining what conduct was objectively offensive. Courts will look at all the
surrounding circumstances in making this determination. **

What must I show to establish a basis for my employer’s liability?



You must establish that your employer (or someone in a supervisor position) knew, or
should have known, that you were being harassed, and failed to take steps to correct it.
If you are being harassed by your only supervisor, and there is no sexual harassment
policy in your workplace, this element will have been met.*°

29

On the other hand, your employer can raise as a defense that they tried to fix or prevent
the problem, but that you unreasonably failed to take advantage of the corrective or
preventive opportunities, thus relieving them of liability. This means that you must take
advantage of any sexual harassment policies in place, and failure to do so may be fatal to
your claim.

In an instance where a woman was being persistently harassed, she reported it to higher
level supervisor who then fired the supervisor who was harassing her. The employer was
able to raise this defense.’’ If you take these steps and are still being harassed, or if the
harassment culminated in a tangible employment action (such as being demoted or fired),
your employer cannot raise this defense.”

Are there any special considerations when filing a sexual harassment claim?

Under Title VII, courts recognize that sexual harassment filed as a hostile work
environment claim usually consists of a series of separate acts. Provided that any single
act pertaining to the claim occurs within the legally specified period of time, the entire
period of hostile work environment may be considered by the court, even if earlier
instances would normally be time barred.*> For more information about time limitations,
see the “Filing and Remedies” section.



Maine — Pregnancy Discrimination
It Happened to Me: A Real Story

Five months after she began working as a waitress, Marie learned that she was pregnant.
She promptly informed her employer. Several months later, she told her employer that
she was planning to continue work until the end of that month. The restaurant manager
told her that she would be laid off at the end of the month.

Marie filed a claim with the Maine Human Rights Commission. Ultimately, she brought a
lawsuit against her former employer alleging discrimination based on sex. The court
found that the fact that Marie would eventually leave work due to her pregnancy is not a
legitimate reason to discharge her, even when she had told her employer of her plans to
leave. However, her employer presented evidence that she had been laid off, because she
had provided inferior service to customers. The court ruled in favor of the restaurant.

Tiemann v. Santarelli Enterprises, Inc., 486 A.2d 126 (Maine 1984)
Are pregnant women members of a protected class?

Yes. Under the provisions of the Maine Human Rights Act (MHRA), pregnant women
are a protected class.**

I feel like I have been discriminated against because I am/was pregnant. How do I
prove it?

Under Maine law (which closely follows federal law)® to make a claim for
discrimination based on pregnancy, an employee must show:

1. You were pregnant or had indicated an intention to become pregnant at the time
the adverse employment action was taken;

2. Your job performance was satisfactory;

3. Your employer dismissed you or took some other adverse employment action; and

4. Your employer treated you differently than it treated other non-pregnant
employees.*

If you can show direct evidence of discrimination the above requirements are
automatically met. Direct evidence is evidence showing a discriminatory motive, and not
just evidence that infers a discriminatory motive.

What is an adverse action?

An adverse action is an action that hurts your employment status, such as discharge,
reduction of pay, demotion or divesting responsibilities, or failing to promote.’’ The basic



idea is that the adverse action must materially change the conditions of your employment.
Just because your employer does something that displeases you, does not mean that you
have an adverse action claim.*® You must be able to show that your employer materially
changed your working conditions so that you were disadvantaged.*’

The following are more examples of adverse employment actions: demotions,
disadvantageous transfers or assignments, refusals to promote, unwarranted negative job
evaluations, and toleration of harassment by other employees.*’ It is possible that even
having your supervisory authority dramatically decreased could constitute an adverse
employment action.*' You do ot have an adverse employment action just because your
employer imposes additional responsibilities on you. If other employees, who are not
engaged in the statutorily protected conduct, have similar demands placed on them, then
courts Xgill most likely find that you have not been subjected an adverse employment
action.

How do I show that the adverse action happened because of my pregnancy?

You need to show that you would not have been subjected to the actions complained of if
you were not pregnant. This can be demonstrated in two ways. First, you can present
direct evidence of discrimination. In other words, if your employer told you or otherwise
explicitly expressed that adverse action was taken as a result of your pregnancy, you
could satisfy this requirement. If you cannot present direct evidence, then the court will
look at all the facts surrounding the adverse action. For example, in one case the court
found that an employer’s dismissal of an employee on the same day she revealed her
pregnancy was enough to satisfy this element of her case.*

However, mere coincidence is not enough. If the employer can prove that its employment
decision was based on a legitimate, non-discriminatory reason, the claim will fail. For
example, in another case, a woman whose position was eliminated while she was on
maternity leave was unsuccessful in her discrimination claim, because the employer
establi‘s“l‘led that it would have eliminated the position whether the employee was pregnant
or not.

What practices are prohibited under the Act?

Employers are prohibited from treating pregnant women who are able to work differently
than other employees, unless there is a “bona fide occupational qualification.”* In
addition, employers are prohibited from treating medical conditions or disabilities arising
from pregnancy differently than other disabilities. *°

In one case, a woman succeeded on a claim of discrimination when her employer
excluded pregnancy and childbirth from its sick leave coverage, but allowed all other
temporary disabilities.*’



What is a bona fide occupational qualification?

Employers may lawfully discriminate against pregnant women if pregnancy would
prevent a woman from performing essential job functions safely and effectively. This
exception is restricted to very limited circumstances and does not include positions which
the employer deems to be too strenuous for the pregnant employee or potentially harmful
to her fetus.*®

Can an employer refuse to hire me, because I may become pregnant?

No. Actual or anticipated pregnancy cannot be taken into account in reaching an
employment decision.*’

Can my employer fire me if I miss work for doctor’s appointments or other
pregnancy related matters?

Employers can dismiss you for poor attendance at work, even when absences are related
to pregnancy, but they must use the same attendance standard that they use for non-
pregnant employees. °° Your employer is not allowed to dismiss you for taking an
authorized maternity leave.’'

Is the employer required to provide additional benefits for pregnancy and
conditions related to pregnancy?

No. Under Maine law, employers are not required to provide any additional medical
benefits, sick leaves, or leaves of absence for pregnancy that they do not provide for their
other employees.”® However, if your employer has more than 50 employees, you may
have rights under the Family Medical Leave Act (FMLA).

For what amount of time can I take leave because of pregnancy?

Under the Family Medical Leave Act (“FMLA”), employers are required to give you up

to 12 weeks of leave if you have worked for you employer for 12 months and for at least
1,250 hours.” However, the FMLA only applies to employers who employ more than 50
employees.”® For more information about the FMLA, please see “Family Medical Leave
Act” under the Federal Laws section.

What happens to my job while I am on pregnancy leave?
While on FMLA-approved leave, your job is still yours. Upon return from FMLA leave,

you must be restored to your original job, or to an equivalent job with equivalent pay,
benefits, and other terms and conditions of employment.”



Maine—Discriminatory Hiring and Failure to Promote
It Happened To Me: A Real Story

In 1977 Lynn applied for a position at the Maine State Prison. Along with her
application, she submitted several tests where she received satisfactory performance.
Nevertheless, she was informed that she would not receive the position. A lower court
found that she was not hired solely because she was a woman. The same court also
decided, however, that being a male was a “Bona Fide Occupational Qualification”
(BFOQ) for the job, because of inmate privacy issues.

The Supreme Judicial Court of Maine reversed the decision regarding the BFOQ and
found that the Maine State Prison had not proved that the privacy interests of inmates
would be destroyed if Lynn was employed. Lynn was successful on her claim.

Percy v. Allen, 449 A.2d 337, (Me.1982); Percy v. Allen, 472 A.2d 432, (Me.1984)

I wasn’t hired and I think it is because I am a woman, How do I prove it?
In order to prove your case you must show the following:

You are a member of the protected class;

You applied for an open position;

You were not selected; and

The employer filled the position by hiring another individual with similar
qualifications.*®
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How do I prove a failure to promote claim?
In order to prove a failure to promote claim, you must demonstrate:

1. You are a member of a protected class;

2. An adverse employment action occurred;

3. You were at least arguably qualified for the position you sought; and

4. The posi§i70n was filled by others whose credentials were more or less comparable
to yours.

If you can show direct evidence of discrimination the above requirements are considered
to be automatically met. Direct evidence is evidence showing a discriminatory motive,
and not just evidence that infers a discriminatory motive.

How do I show that I am a member of the protected class?

This element is easily satisfied. In Maine, women are a protected class under the Maine
Human Rights Act (MHRA).™



What must I show to prove that I applied for an open position?

You must be able to show documentation that you applied for an open position. However,
courts have accepted an employer’s acknowledgment that a potential candidate had
applied for an open position, merely based upon the company’s own policy of looking
internally at candidates when filling open positions, despite this person not having
applied for the open position.”

How do I show I was at least arguably qualified for the position I sought?

You need to produce evidence that you met objective qualifications for the position (such
as education and training), and that your performance in your job qualified you for a
promotion.

In one case, a plaintiff was alleging that he (men can also sue as they are part of the
protected class) was qualified despite the fact that his performance reviews were mixed,
and comments were made about his inflexibility to work with co-workers. The court held
that poor reviews were enough evidence to indicate that he was not qualified.*’

How do I show that the position was filled by others whose credentials were more or
less comparable to mine?

This element means that you must show that your employer’s failure to promote you is
based on your sex. In the case discussed above, more men were being considered than
women, and the court concluded that this rebutted any inference that gender was a factor
working against the plaintiff®' In another case, the eventual promotion of the plaintiff
meant that this element was not met, because the position he sought was not filled by
anyone other than himself.**

I can meet the elements of failure to promote or failure to hire, then what?

After you successfully show steps 1- 4 in either of the two tests set out above, your
employer must then show a legitimate, non-discriminatory reason for taking their adverse
action against you.

For instance, your employer might raise a “bona fide occupational qualification defense”
for the position you are seeking as the reason for not hiring you. Please see "What is a
bona fide occupational qualification defense?” for more information on this element.

If your employer is able to offer such a reason, you must show that the reason given by
the employer was mere pretext. Pretext is a false reason given to cover the real,
discriminatory reason for the adverse action.®> The employee can demonstrate pretext by
showing that the reason given is not supported by the evidence, the reason given did not
actually motivate the discharge, or that the reason given was insufficient to warrant the
discharge. For example, in one instance a woman was able to show that discriminatory



comments her employer made were proof enough that the given reasons for her failure to
promote or hire were a pretext.®*

What is a bona fide occupational qualification?

An employee’s gender is a bona fide occupational qualification (BFOQ) when gender is
reasonably necessary to the normal operation of a particular business.®

Examples of when courts have allowed a BFOQ include when privacy interests are
involved. For example, courts have generally upheld that corrections departments can
prohibit women from working in specific positions in male prisons.®® However, in at least
one case, the court held that being a male was not a BFOQ which would bar a female
from obtaining employment in a male prison. *’

This illustrates that the BFOQ can vary with the specific circumstances of your case. The
courts have consistently held that the BFOQ should be limited to very specific
circumstances. As a result, employers may not use the defense of bona fide occupational
qualification because the work environment would expose a pregnant woman’s fetus to
harmful chemicals.®®



Maine—Discriminatory Firing
It Happened to Me: A Real Story

In 1996, Karen responded to an advertisement for a customer service representative at a
U-Haul office. Some of the duties for the position included answering phones, renting
trucks, and installing trailer hitches. The manager at the U-Haul office interviewed Karen
for the position and she was subsequently hired.

A few days after starting her position, Karen answered a phone call from the U-Haul
Company of Maine president. The president was surprised to be speaking to a woman.
Karen later found out that he felt that women were not supposed to be installing trailer
hitches, and a male replacement was hired. Karen’s manager called her a few days later
and told her that it was beyond his control, but she was being fired. He explained that
“the only problem you have is you sit when you pee.” Karen was awarded the maximum
amount allowed by law.

Romano v U-Haul Intern., 233 F.3d 655, 660-661 (15t Cir. 2000).

What is discriminatory firing?

Discriminatory firing, or wrongful termination, occurs when an employer discharges an
employee without just cause because of his or her race, color, religion, sex, sexual
orientation, national origin, disability, age, or ancestry.*’

How do I prove a discriminatory firing claim?
The following are the elements you must show to prove discriminatory firing:

1. You belong to a protected class;

2. You performed your job satisfactorily;

3. Your employer took an adverse employment decision against you; and

4. Your employer continued to have your duties performed by a comparably qualified

person. "’

You must show adequate evidence to meet each step above to prove your claim. The
evidence required in each case will vary depending on the specific facts and
circumstances of your claim.

If you can show direct evidence of discrimination, the above requirements are
automatically met. Direct evidence is evidence showing a discriminatory motive, and not
just evidence that infers a discriminatory motive. For example, a female employee who
was told that she was fired because her only problem was "you sit when you pee," was
able to show direct evidence of discrimination.”'



How do I show that I am a member of the protected class?

This element is easily satisfied. In Maine, women are a protected class under the Maine
Human Rights Act (MHRA).”

How do I show that I performed my job satisfactorily?

Courts will look at performance reviews and other objective standards in determining
whether or not an employee performed satisfactorily. A court has determined that test
scores placing a woman at the bottom of a list of applicants showed that she was not
qualified for a position to be a police officer. While this case was based upon
discriminatory hiring, it illustrates a standard that courts will use.”

Your employer will be given an opportunity to rebut this by offering a legitimate non-
discriminatory reason for your termination that may or may not be based on your job
performance.

What is an adverse action?

In the case of discriminatory firing, this element can be met by showing that the you were
actually fired or “constructively discharged.” Constructive discharge occurs when
employer’s actions make working conditions so intolerable that a reasonable person
under the circumstances would have felt compelled to resign.

Courts have decided that constructive discharge has taken place when unwanted and
unwelcome verbal and physical conduct of a sexual nature caused a woman to resign
from her waitress job of three years”*

How do I show my former position is filled by someone as qualified as me?

The final requirement is that the you must show that you were replaced by a comparable
person following your discharge, whether it be constructive or actual.”” This element can
be established fairly easily based on objective standards.

I can meet those requirements. Now what?

Once you have demonstrated that each of the four requirements for wrongful discharge
claims is more likely than not to be true, the law requires that the employer provide a
“legitimate, nondiscriminatory reason” for the adverse employment action.’®

In cases of discriminatory firing, the adverse action is discharge. Typically, it is
relatively easy for the employer to give a non-discriminatory reason for the discharge.
Poor work performance and slow business have been upheld as legitimate non-
discriminatory reasons even in the face of some direct evidence of discrimination.”’ See
“requirements to prove a claim” for an explanation of what direct evidence is.



If the employer is able to offer such a reason, the employee must show that the reason
given by the employer was mere pretext. Pretext is a false reason given to cover the real,
discriminatory reason for the adverse action.”® The employee can show pretext by
showing that the reason given is not supported by the evidence, the reason given did not
actually motivate the discharge, or that the reason given was insufficient to warrant the
discharge. ”’ For example, in one instance a woman was able to show that discriminatory
comments her employer made were proof enough that the given reasons for her ultimate
firing were a pretext.*

Can I ever be fired because I am a woman?

The Maine Human Rights Act allows employers to discriminate against women when
based on a “bona fide occupational qualification” (see below for examples and further
explanations of a BFOQ). While this will not be an issue in many firing situations, it has
arisen in regards to pregnancy.

What is a bona fide occupational qualification?

An employee’s gender is a bona fide occupational qualification (BFOQ ) when gender is
reasonably necessary to the normal operation of a particular business.*’

Examples of when courts have allowed a BFOQ include when privacy interests are
involved. For example, courts have generally upheld that corrections departments can
prohibit women from working in specific positions in male prisons.**

However, the courts have consistently held that the bona fide occupational qualification
should be limited to very specific circumstances. As a result employers may not use the
defense of bona fide occupational qualification because the work environment would
expose a pregnant woman’s fetus to harmful chemicals.®



Maine — Retaliation
It Happened To Me: A Real Story

Barbara worked as Tax Examiner in the Enforcement Office at the State of Maine’s
Bureau of Taxation (“Bureau”) in 1992. She filed two sex discrimination complaints with
the Maine Human Rights Commission and the Equal Employment Opportunity
Commission. Two days after her supervisor was notified in a letter from the Human
Rights Commission that Barbara had filed these complaints, they reassigned her to an
entry-level tax examiner job, which was considered less prestigious, and for which
Barbara had no prior experience.

Barbara’s employer claimed that the close proximity in time between their receipt of the
Human Rights Commission letter and Barbara’s position change was just a coincidence.
The court ruled that closeness in time between the receipt of the letter and changing
Barabara’s position was not coincidence, and to suggest so “stretched the bounds of
credulity.” Barbara was able to meet her burden of proof.

What is retaliation and how do I prove it?

Retaliation is wrongful treatment by your employer for participating in the enforcement
of the Maine Human Rights Act (MHRA), such as reporting a violation or assisting in
someone else’s claim. The MHRA allows you to bring retaliation claims against your
employer.® If you cannot present direct evidence of retaliation, such as comments from
your employer indicating a retaliatory intent, you must meet the following requirements
in order to prove retaliation under the act:

(1) You engaged in statutorily protected conduct;

(2) You suffered adverse employment action

(3) That there is a causal connection between the protected conduct and the adverse
employment action. *

What is statutorily protected conduct?

Statutorily protected conduct is to oppose any violation of the MHRA by making a
charge, testifying, or assisting in any investigation proceeding or hearing under the Act.*®
The MHRA makes it unlawful for an employer to discriminate based upon sex regarding
any matter directly or indirectly related to employment.®” Retaliation could take many
forms. It could be as obvious as being fired for bringing a sexual harassment claim, or it
could be as subtle as being reassigned to a less desirable position for educating a female
co-worker about her rights under the MHRA.

What is an adverse action?



An adverse action is an action that hurts your employment, such as discharge, reduction
of pay, demotion or divesting responsibilities, or failing to promote.* The basic idea is
that the adverse action must materially change the conditions of your employment. Just
because your employer does something that displeases you does not mean that you have
met the adverse action element.* You must be able to show that your employer
materially changed your working conditions so that you were disadvantaged.”

The following are more examples of adverse employment actions: demotions,
disadvantageous transfers or assignments, refusals to promote, unwarranted negative job
evaluations, and toleration of harassment by other employees.”' It is possible that even
having your supervisory authority dramatically decreased could constitute an adverse
employment action.

You do not have an adverse employment action just because your employer imposes
additional responsibilities on you. If other employees, who are not engaged in the
statutorily protected conduct, have similar demands placed on them, then courts will most
likely find that you have not been subjected an adverse employment action.”

What is a causal connection and how do I prove it?

To prove a causal connection you must present sufficient evidence to raise an inference
that your protected activity was the likely reason for the adverse action. The time
between your protected conduct and the adverse action can be strong evidence of a causal
connection.

For example, a woman was on two occasions reassigned to less prestigious positions soon
after she had filed claims of sex discrimination with the MHRC. The court decided that
the close proximity of her reassignments and her claims, coupled with comments that she
was a "troublemaker" by her supervisor, was enough evidence to show a causal
connection.”

On the other hand, the courts have decided that if you file a claim and your employer is
unaware of this, then it is not possible to raise an inference that the charge was the cause
of your firing or your negative treatment. °> Proving a causal connection is the most
important and difficult element of making out a retaliation claim.

I can prove the initial requirements of retaliation, then what?

After you successfully show steps 1-3 above, your employer must then show a legitimate
non-retaliatory reason for taking their adverse action against you.”® If your employer can
show this, then you must prove that retaliation was the true cause. As stated above,
proving a causal connection between your protected conducted and the adverse action is
the most difficult element of making out a retaliation claim. °’



Maine — How Do I File a Claim?

Do I have to go through the Maine Human Rights Commission (MHRC) in order to
sue my employer for workplace discrimination?

Yes, you must file with the MHRC in order to pursue a private lawsuit against your
employer if you want to recover monetary damages and attorney fees.”® However, if the
MHRC has not filed a private lawsuit on your behalf or arbitrated an agreement with your
employer within 180 days, you may request a right-to-sue letter from the MHRC that will
allow you to pursue your claim in court and be awarded with damages and attorney fees.

When must a claim be filed?

A claim must be filed as soon as possible after the alleged act of discrimination occurs,
but no later than 6 months after the discrimination occurs.”

How must a claim be filed?

A claimant must submit a form in person or by mail. FAX and internet submissions are
not accepted.'*

Where must the claim be filed?

A claim must be filed at the office of the Maine Human Rights Commission, 51 State
House Station, Augusta, ME 04333-0051.""

How do I start the charge process?

The charge process can be started by calling, writing, or visiting the Commission office
where an intake questionnaire can be completed and submitted. An intake officer will
then assist in the preparation of the charge.'®*

What information should the charge contain?

The charge should contain a brief statement of the facts and circumstances surrounding
the alleged act of discrimination. The charge must be submitted under oath in front of a
notary public or other person authorized to administer oaths.'®?

Must I file a state claim with the Human Rights Commission and a federal claim
with the EEOC?

No. The Human Rights Commission and EEOC have a work-sharing agreement. You can
file one complaint with either agency and request a cross-claim with the other agency. If
your employer has less than 15 employees, you should file your complaint with the
Human Rights Commission, because the EEOC only applies to employers with 15 or
more employees.'*



The nearest EEOC office is located in Boston at the John F. Kennedy Federal Building,
475 Government Center, Boston, MA 02203. Their phone number is 1-800-669-4000.'%

What happens after I file a charge?

After you file a charge and before an investigation is undertaken, the Commission will
offer you and your employer the opportunity to resolve the alleged unlawful
discrimination through settlement.

What is Settlement?

Settlement is when you and your employer agree on ways to resolve the issues raised in
your charge. Settlement allows parties to tailor an agreement that addresses their specific
issues and is a relatively quick and inexpensive way to secure a desired outcome. The
Commission strongly encourages both you and your employer to settle a case before a
formal investigation into your charge begins. If you are able to reach a settlement, the
Commission will dismiss your charge and your employer will be held to the terms of the
settlement agreement.'*®

What if my charge is not settled?

If your charge is not settled, the Commission will conduct a preliminary investigation to
determine whether there are reasonable grounds to conclude that an act of unlawful
discrimination has occurred.'"’

What happens during the investigation?

The Commission can investigate the employment premises, review records and
documents, and interview individuals who are necessary for determining whether there
are reasonable grounds to conclude that an act of unlawful discrimination has occurred.
The investigation may also include a fact-finding conference during which both you and
your employer, along with any necessary witnesses, will meet with the investigator to lay
out the facts surrounding the alleged act of unlawful discrimination.'*®

The investigator is an impartial evaluator and will make a determination based on the
facts and evidence he or she discovers during the course of the investigation.'*

Do I need an attorney?
You may choose whether you wish to be represented by an attorney. If you decide to
retain counsel, you should notify the commission so that they will forward all relevant

documents directly to your attorney.'"

What happens at the conclusion of the investigation?



When the Commission has concluded its investigation it will take one of two steps. If it
determines that there are no reasonable grounds to conclude that an unlawful act of
discrimination has occurred, it will issue a letter dismissing the complaint. On the other
hand, if the investigator believes there are reasonable grounds, the complaint will be
listed on a published commission meeting agenda.'"'

What actions will the Commission take when there are reasonable grounds to
conclude that an act of unlawful discrimination has occurred?

The Commission will review the investigator’s report and hear oral arguments during a
public meeting of the Commission.

There are two methods that the Commission uses to addresses charges where reasonable
grounds are established. First, when there are no extenuating circumstances, such as
threatened loss of employment, severe financial loss, or threat of personal injury, the
Commission will attempt to resolve the charge through informal means. These informal
means include conferences, persuasion, and conciliation agreements.' ">

What if informal means fail?

If the Commission is unable to resolve the charge through conciliation, or if there are
serious extenuating circumstances, the Committee will file a lawsuit in Superior Court.'"?

Who pays for the lawsuit?

The Commission brings a civil action in its own name and provides counsel.'"*

What is a right to sue letter?

If you want to file a civil action directly in Superior Court, and if your charge has been
filed with the Commission for 180 days or more, you can request a right to sue letter. The
Commission will immediately stop investigation of your claim and dismiss your
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Maine — What Am I Entitled to If I Win?
If I am successful, what kind of relief will the court grant me?

The court can grant relief that includes monetary damages, temporary restraining orders,
and injunctions to prevent or compel behavior, such as reinstatement in employment or
ending discriminatory practices.''®

What types of monetary damages are available?

The court may award both compensatory and punitive damages. Compensatory damages
are awarded for things like financial loss, emotional pain and suffering, and
inconvenience. Punitive damages are intended to punish the employer and are awarded
only when its behavior demonstrates malice or reckless indifference.'"”

Is there a limit on monetary damages I can recover?

Yes. If your employer has 14 or fewer employees, damages are limited to $10,000 for the
first violation, $25,000 for the second, and $50,000 for the third or later violations.''®

If your employer has 15 or more employers, the maximum sum of compensatory and
punitive damages are determined by the number of employees. If your employer has
between 15 and 100 employees, your total damages may not exceed $50,000. Where
there are 101-200 employees, total damages may not exceed $100,000. Where there are
201-500 employees, total damages may not exceed $200,000, and where there are 501 or
more employees, total damages may not exceed $300,000.""
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